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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
In Re: § Chapter No.: 11
§
CRESCENT RESOURCES, LLC,et  § Case No.: 09-11507 (CAG)
al., § (Jointly Administered)
Debtors. §

MOTION FOR ORDER ALLOWING LATE FILED CLAIM

THIS PLEADING REQUESTS RELIEF THAT MAY BE ADVERSE TO YOUR
INTERESTS, IF NO TIMELY RESPONSE IS FILED WITHIN TWENTY (20)
DAYS FROM THE DATE OF SERVICE, THE RELIEF REQUESTED HEREIN
MAY BE GRANTED WITHOUT A HEARING BEING HELD. A TIMELY FILED
RESPONSE IS NECESSARY FOR A HEARING TO BE HELD.

Regions Bank (“Regions”), by its undersigned counsel, hereby files this motion
(the “Motion”) seeking an order deeming its proof of claim (the “Proof of Claim™),’
which is being filed concurrently herewith and after the bar date, as timely filed. As

described in detail below, although Regions is a known creditor of Crescent Resources,

! A copy of the Proof of Claim, which is being filed concurrently herewith, is Attached as Exhibit A.
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LLC (the “Debtor”), Regions’s claim against the Debtor (the “Claim™) did not mature
until several months after November 20, 2009, the claims bar date in these proceedings
(the “Bar Date”). When Regions’s Claim matured, Regions promptly notified the
Debtor and is now filing its proof of claim with the Debtors’ claims agent and has
engaged outside counsel to file this Motion.

In further support of the Motion, Regions states as follows:

Factual Background

1. The Debtor is indebted to Regions pursuant to a Guaranty Agreement (the
“Guaranty”)’ executed in favor of Regions by the Debtor and dated December 22, 2004,
In executing the Guaranty, Debtor agreed to guaranty -- absolutely, unconditionally and
irrevocably, as a primary obligor and not merely as a surety -- the punctual payment
when due, of all obligations of Rhein Palisades (“Rhein”) for principal and interest under
or in respect to a certain Purchase Money Promissory Note dated December 18, 2002 (the
“Note™).> The Note was executed in favor of CLT Development Corp. (“CLT”) and later
purchased from CLT by Regions pursuant to the Note Purchase Agreement.*

2. On May 21, 2010, Regions mailed Rhein a notice of default (the
“Notice”)’ of its obligations under the Note, and therein demanded, as permitted under
the Note, that Rhein immediately pay the entire outstanding balance of the Note,
including without limitation all applicable interests and fees (collectively, the “Amount

Due”). To date, Rhein has not paid the Amount Due.

% Attached as Exhibit B.
* Attached as Exhibit C.
* Attached as Exhibit D.
* Attached as Exhibit E.
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Relief Requested
3. By this Motion, Regions seeks an order from the Court deeming the Proof
of Claim as timely despite being filed after the Bar Date. Rule 9006 of the Federal Rules
of Bankruptcy Procedure provide that a bankruptey court may, at its discretion and when
cause is shown, permit a creditor to file a claim after the claims bar date set by the court
when the creditor can show excusable neglect. Regions’s Claim was contingent as of the
Bar Date, and Regions had no reason to believe that the Claim would ever mature.
Moreover, there is no harm in granting Regions the relief it seeks.
Arguments and Authorities
4. Rule 9006(b)(1) of the Federal Rules of Bankruptcy Procedure provides,
in pertinent part, as follows:
when an act is required or allowed to be done at or within a specified
period by these rules or by a notice given thereunder or by order of court,
the court for cause shown may at any time in its discretion... (2) on
motion made after the expiration of the specified period permit the act to
be done where the failure to act was the result of excusable neglect.
5. In analyzing whether a claimant has satisfied the excusable neglect
standard, courts look at the following factors:
(1) whether granting the delay will prejudice the debtor;
(2)  the length of the delay and its impact on efficient court
administration;
(3)  whether the delay was beyond the reasonable control of the person

whose duty it was to perform; and

(4)  whether the creditor acted in bad faith; and
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(5)  whether clients should be penalized for their counsel’s mistake or
neglect.
Pioneer Investment Services v. Brunswick Assoc., 507 U.S. 380, 395 (1993).

6. The foregoing factors weigh in favor of allowing the late filing of
Regions’s Proof of Claim. At the time of the Bar Date, Regions’s Claim against the
Debtor was entirely contingent. The Claim matured only recently, and because such
maturity of the Claim was entirely dependent on unforeseen inaction of a third party —
Rhein — Regions had no reason to believe the Claim would ever mature, let alone at a
date beyond the Bar Date. As such, the late filing of the Proof of Claim was beyond
Regions’s control, and Regions did not act in bad faith. To the contrary, upon learning of
the Claim’s maturation, Regions acted promptly in a good faith effort to assert its Claim.
Finally, the relief requested herein will not in any way prejudice the administration of
these proceedings. Because the above factors weigh in favor permitting Regions to assert
and file its Proof of Claim as if timely filed, the Court should grant the relief sought in
this Motion.

Notice

7. Notice of this Motion will be given to: (a) the Debtors and counsel; (b) the
Office of the United States Trustee for the Western District of Texas; (c) counsel for the
Creditors’ Committees; (d) all parties who have requested electronic notice in the
Debtors® chapter 11 cases; and (¢) such other parties entitled to receive notice pursuant to
this Court’s administrative order entered in these cases. Regions submits that no other or

further notice is required.
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Conclusion
8. Based on the foregoing, the Court should deem the Regions Proof of
Claim as timely filed and grant such other and further relief as is just and appropriate
under the circumstances.

Dated: June 17,2010
Dallas, Texas

By: /s/Vincent P. Slusher
Vincent P. Slusher

State Bar No. 00785480
DLA PIPER LLP (US)

1717 Main Street, Suite 4600
Dallas, Texas 75201
Telephone: (214) 743-4572
Facsimile: (972) 813-6267

-AND-

Samuel R. Arden

Georgia Bar No. 021228 Hartman,
SIMONS, SPIELMAN & WOOD, LLP
6400 Powers Ferry Road, NW, Suite 400
Atlanta, GA 30339

(770) 955-3555

(770) 858-1097 (fax)

sarden@hssw.com

ATTORNEYS FOR REGIONS BANK
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
In Re: § Chapter No.: 11
§
CRESCENT RESOURCES, LLC,ef  § Case No.: 09-11507 (CAG)
al., § (Jointly Administered)
Debtors. §
CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the l 2 day of June, 2010, he caused
a true and correct copy of the foregoing document to be served electronically on the
parties registered to receive ECF notification from the Court, and that he served the
foregoing document by depositing a copy of same in the United States mail in an
envelope properly addressed to the following, with adequate postage thereon to ensure
proper delivery on the following:

Eric J. Taube, Esq.

Mark Curtis Taylor, Esq.
Hohmann, Taube & Summer, LLP
100 Congress Avenue, Suite 1800
Austin, TX 78701

Marcia L. Goldstein, Esq.
767 Fifth Avenue

New York, NY 10153
Martin A. Sosland, Esq.
Rebecca A. Thomas, Esq.
Weil Gotshal & Manges LLP
200 Crescent Court, Ste. 300
Dallas, TX 75201

Official Unsecured Creditors' Committee
c¢/o Joseph D. Martinec

Martinec, Winn, Vickers & McElroy, P.C.
600 Congress Avenue, Ste. 500

Austin, TX 7870

The Rim Golf Club, Inc.

500 North Club Drive
Payson AZ 85541
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Office of the U.S. Trustee
903 San Jacinto, Reom 230
Austin, TX 78701

/sf Vincent P. Slusher
Vincent P. Slusher
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Section 3. Waivers and Acknowledgments.

(a) ~ The Guarantor hereby unconditionally and irrevocably waives promptness,
diligence, notice of acceptance, presentment, demand for performance, notice of
nonperformance, default, acceleration, protest or dishonor and any other notice with respect to
any of the Guaranteed Obligations and this Guaranty and any requirement that dny Guaranteed
Party protect, secure, perfect or insure any lien or any property subject thereto or exhaust any
rights or take any action against any Loan Party or any other Person or any collateral.

(b)  The Guarantor hereby unconditionally and irrevocably waives any right to revoke
this Guaranty and acknowledges that this Guaranty is continuing in nature and applies to all
Guaranteed Obligations, whether existing now or in the future.

(c) The Guarantor hereby unconditionally and irrevocably waives (i) any defense
arising by reason of any claim or defense based upon an election of remedies by the Guaranteed
Party that in any manner impairs, reduces, releases or otherwise adversely affects the
subrogation, reimbursement, exoneration, contribution or indemnification rights of the Guarantor
or other rights of the Guarantor to proceed against Rhein, any other guarantor or any other
person or any collateral and (ii) any defense based on any right of set-off or counterclaim against
or in respect of the obligations of the Guarantor hereunder. '

(d)  The Guarantor hereby unconditionally and irrevocably waives any duty on the
part of the Guaranteed Party to disclose to the Guarantor any matter, fact or thing relating to the
business, condition (financial or otherwise), operations, performance, properties or prospects of
Rhein now or hereafter known by the Guaranteed Party.

(e) The Guarantor acknowledges that it will receive substantial direct and indirect
benefits from the Note Purchase contemplated by the Agreement and that the waivers set forth in
Section 2 and this Section 3 are knowingly made in contemplation of such benefits.

Section 4. Subrogation. The Guarantor hereby unconditionally and irrevocably agrees
not to exercise any rights that it may now have or hereafter acquire against Rhein that arise from
the existence, payment, performance or enforcement of the Guarantor's obligations under or in
respeet of this Guaranty or any other Loan Document, including, without limitation, any right of
subrogation, reimbursement, exoneration, contribution or indemnification and any right to
participate in any claim or remedy of the Guaranteed Party against Rhein or any other guarantor
or any collateral, whether or not such claim, remedy or right arises in equity or under contract,
statute or common law, including, without limitation, the right to take or receive from Rhein,
directly or indirectly, in cash or other property or by set-off or in any other manner, payment or
security on account of such claim, remedy or right, unless and until all of the Guaranteed
Obligations and all other amounts payable under this Guaranty shall have been paid. If the
Guarantor shall receive any amount in violation of the immediately preceding sentence at any
time prior to the payment in full in cash of the Guaranteed Obligations and all other amounts
payable under this Guaranty, such amount shall be received and held as agent for the benefit of
the Guaranteed Party, shall be segregated from other property and funds of the Guarantor and
shall forthwith be paid or delivered to the Guaranteed Party in the same form as so received
(with any necessary endorsement or assignment) to be credited and applied to the Guaranteed
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Obligations and all other amounts payable under the Guaranty, whether matured or unmatured,
in accordance with the terms of the Loan Documents, or to be held as collateral for any
Guaranteed Obligations or other amounts payable under this Guaranty thereafter arising. If
(i) the Guarantor shall make payment to the Guaranteed Party of all or any part of the
Guaranteed Obligations, (ii) all of the Guaranteed Obhgatlons and all other amounts payable
under this Guaranty shall have been paid in full in cash, the Guaranteed Party will, at the
Guarantor's request and expense, execute and deliver to the Guarantor appropriate documents,
without recourse and without representation or warranty (other than non-disposal), necessary to
evidence the transfer by subrogation te the Guarantor of an interest in the Guaranteed
Obligations resulting from such payment made by the Guarantor pursuant to this Guaranty.

Section 5. Representations and Warranties. The Guarantor hereby represents and
warrants as follows:

(a) The Guarantor is a Georgia limited liability company and has the power and
authority to enter into this Guaranty and to do all acts and things as are required or contemplated
hereunder to be done, observed and performed by it.

(b)  This Guaranty has been duly authorized, validly executed and delivered by one or
more authorized officers of the Guarantor and constitutes the legal, valid and binding obligation
of the Guarantor, enforceable against the Guarantor in accordance with its terms, provided that
the enforceability hereof is subject to general principles of equity and to applicable bankruptcy,
insolvency, reorganization, arrangement, moratorium, fraudulent conveyance and other similar
state or federal laws affecting the enforcement of creditors’ rights generally.

(c) The execution and delivery of this Guaranty and the performance by the
Guarantor of its obligations hereunder do not and will not require the consent or approval of any
regulatory authority or governmentai authority or agency having jurisdiction over the Guarantor,
nor be in contravention of or in conflict with the certificate of incorporation or bylaws of the
Guarantor, or the provision of any statute, or any judgment, order, indenture, instrument,
agreement or undertaking, to which the Guarantor is party or by which any of the Guarantor’s
assets or properties are or may become bound.

(d) There are no conditions precedent to the effectiveness of this Guaranty that have
not been satisfied or waived.

(e) The Guarantor has, independently and without reliance upon the Guaranteed Party
and based on such documents and information as it has deemed appropriate, made its own credit
analysis and decision to enter into this Guaranty.

®H The audited annual financial statements of the Guarantor for the fiscal year ended
December 31, 2003, certified by independent certified public accountants of nationally
recognized standing, and.the unaudited interim financial statements for the period ended
September 30, 2004 (such annual and interim financial statements hereinafter coliectively called
the "Fipancial Statements"), have been prepared in accordance with generally accepted
accounting principles and fairly reflect the financial condition of the Guarantor and the results of
its operations as of the dates and for the periods stated. Since December 3 [, 2003, there has been
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